
STOP 



Early Journal Content on JSTOR, Free to Anyone in the World 

This article is one of nearly 500,000 scholarly works digitized and made freely available to everyone in 
the world by JSTOR. 

Known as the Early Journal Content, this set of works include research articles, news, letters, and other 
writings published in more than 200 of the oldest leading academic journals. The works date from the 
mid-seventeenth to the early twentieth centuries. 

We encourage people to read and share the Early Journal Content openly and to tell others that this 
resource exists. People may post this content online or redistribute in any way for non-commercial 
purposes. 

Read more about Early Journal Content at http://about.jstor.org/participate-jstor/individuals/early- 
journal-content . 



JSTOR is a digital library of academic journals, books, and primary source objects. JSTOR helps people 
discover, use, and build upon a wide range of content through a powerful research and teaching 
platform, and preserves this content for future generations. JSTOR is part of ITHAKA, a not-for-profit 
organization that also includes Ithaka S+R and Portico. For more information about JSTOR, please 
contact support@jstor.org. 



660 MICHIGAN LAW REVIEW 

v. Ogden, 22 N. Y. 327. It is well settled that a decree of alimony is such 
a judgment as must be given full faith and credit in another state, but in 
enforcing the judgment the foreign state will use the means in use there 
and need not use the methods of enforcement provided by the court granting 
the decree. Lynde v. Lynde, 181 U. S. 183, 21 Sup. Ct. Rep. 555 ; Bullock v. 
Bullock, supra. 

License — Revocation — Estoppel — Irrigation Ditch. — Plaintiff alleged 
that defendants had entered on his land and constructed a ditch ; that they 
had no other right than a license which had been revoked, notwithstanding 
which they had entered and repaired said ditch and threaten to continue to 
do so; and prayed that they be adjudged trespassers and enjoined from fur- 
ther use of the ditch or entry on plaintiff's land. The evidence showed that 
defendants constructed the ditch at a cost of $7,000 to carry water for irri- 
gating their own and other lands. The court below found that a considera- 
tion was paid (which the court above found not supported by the evidence) 
and a right of way thus granted. The judgment for defendants was affirmed, 
though the grant was not made out; and this on the express ground that 
after an expenditure of $7,000 under the license estoppel rendered it irre- 
vocable. Stoner v. Zucker (1906), — Cal. — , 83 Pac. Rep. 808. 

The leading American case in accord with the principal case is Rerick v. 
Kern, 14 Serg. & R. (Pa.), 267, reported in 16 Am. Dec. 497, with a note 
in which many cases are collected and this decision is declared to be sup- 
ported by the weight of authority since that time. To the same effect see 
Garrett v. Bishop, 27 Ore. 349, 41 Pac. 10. In other cases it has been held 
that the license is revocable and that the licensee's only remedy is an action 
to recover the money expended. Nowlin Lumber Co. v. Wilson, 119 Mich., 
406, 78 N. W. 338; Hathaway v. Yakima Water, Light & Power Co., 14 
Wash. 469, 44 Pac. 896, 53 Am. St. Rep. 874; Shipley v. Fink (1905), — Md. 
— , 62 Atl. 360. 

Malicious Prosecution — Damages — Advice of Counsel— Discharge of 
Plaintiff. — This action for malicious prosecution was based on plaintiff's 
arrest on a charge of false pretenses, whereby he obtained property worth 
upwards of $2,000. Davis v. McMillan et al. (1905), — Mich. — , 105 N. W. 
Rep. 862. 

It is held, Hooker, J., speaking for the court: (1) that plaintiff's judg- 
ment for $4,000 by way of damages, mostly for mortification and wounded 
feelings, is excessive; (2) to make advice of counsel a complete defense it is 
necessary that the advice be sought and acted upon in good faith, and that 
a full disclosure of all material facts be made. Bliss v. Wyman et al., 7 Cal. 
257; Steed v. Knowles, 79 Ala. 446; Mesher v. Iddings, 72 la. 553; (3) In an 
action for malicious prosecution, the discharge of the plaintiff has not in 
itself any tendency to show a want of probable cause, according to the better 
doctrine. The contrary view is expressed in Nicholson v. Coghill, 4 B. & C. 
21,, which is the basis for Secor v. Babcock, 2 Johns. 203; Johnson v. Martin. 
7 N. C. 248; Williams v. Norwood, 10 Tenn. 329; Vinal v. Core, 18 W. Va. 1, 
42; Plummer v. Gheen, 10 N. C. 66; Bostick v. Rutherford, 11 N. C. 83; 
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Johnson v. Chambers, 32 N. C. 287. Should it be inferred from the cases of 
Perry v. Sulier, 92 Mich., 72, and Rankin v. Crane et al., 104 Mich. 6, that 
the Michigan rule is that a discharge by the magistrate is prima facie proof 
of want of probable cause, then this case distinctly negatives such a rule, 
being in harmony with Apgar v. Woolston, 43 N. J. L. 57, which says that 
"the failure of the proceedings against the plaintiff must be averred and 
proved; but such failure is not evidence either of the defendant's malice or 
of the want of probable cause in instituting them." Stewart v. Sonnebom, 
98 U. S. 187; Thompson v. Beacon Valley Rubber Co., 56 Conn. 493, 499; 
Flickinger v. Wagner, 46 Md. 580 ; Cole v. Curtis et al., 16 Minn. 184 ; Heldt 
v. Webster, 60 Tex. 207; 19 Am. <S* Eng. Enc. of Law (2nd Ed.), 665. The 
court says that to allow a discharge of a magistrate to be prima facie evi- 
dence of want of probable cause amounts to this : "That every man who 
appears before a magistrate to give information of a criminal offense incurs 
the hazard of a prosecution against himself, should the magistrate happen to 
be ignorant, prejudiced, or corrupt. How many magistrates are there in 
obscure localities who are as little capable of determining what is probable 
cause for a criminal accusation as they are of explaining any of the phenomena 
of nature? How many do we find prejudiced against a public accuser, how 
many in sympathy with the accused?" This conclusion accords with the re- 
cent and well-reasoned decisions and is grounded upon good common sense. 

Master and Servant — Assumption of ' Risk — Employers' Liability 
Acts. — A statute of Colorado required railroad companies to block all frogs 
and switch rails. The defendant company failed to comply with the statute 
and, as a result, the plaintiff was injured. Held, that the statute did not 
deprive the company of the defense of assumed risk. Denver & R. G. R. Co. 
v. Norgate (1905), 141 Fed. Rep. 247. The same question was involved in 
Diamond Block Coal Co. v. Cuthbertson (1906), — Ind. — , 76 N. E. 1060, 
decided a few months later. Here the statute required mine owners to take 
certain precautions for the protection of the miners in their employ. In an 
action founded on the coal company's failure to conform to the statute, it 
was held that the defense of assumed risk was not open to -the defendant. 

The conflict among the courts as to what the effect of these so-called em- 
ployers' liability acts has been on the common law doctrine of assumption of 
risk is well brought out by the two cases above. The Norgate case, which 
is directly opposed to Narramore v. Cleveland, etc., Ry. Co., 96 Fed. 298, 37 
C. C. A. 499, 48 L. R. A. 68, discusses that case at length and endeavors to 
point out that the reasoning in the Narramore case is unsound. The question 
is discussed in 2 Labatt, Master and Servant, §§ 649 and 650, also in detail 
in Chap. 37. The Diamond Coal Co. case, so far as the point now under 
consideration is concerned, is but a re-statement of Davis Coal Co. v. Pol- 
land, 158 Ind. 607, 62 N. E. 492, 92 Am. St. Rep. 319, a leading case on the 
subject. Some of the disparity in the cases may be accounted, for by the 
difference in the wording of the various statutes, but, after making all due 
allowance for this fact, there still remains a great lack of harmony among 
the authorities on the question whether or not the field of defenses open to 
employers of labor has been narrowed by the legislatures in those jurisdic- 



